TRUST AND ESTATE LAW

A Donor’s Rights to Disposition of

Assets Versus Undue Influence Protection

by David W. Kirch

The law of undue influence continues to evolve in Colorado. This article provides an overview of the Krueger
opinion and other court decisions, as well as recent changes to the Colorado Jury Instructions.

increased in the past several decades where the elderly

transfer their assets through inter vivos or testamentary
probate or nonprobate transfers. This trend has occurred in part
because individuals are living longer and their older age makes
them more susceptible to debilitating (but not fatal) diseases such
as Alzheimer’s and macular degeneration and, thus, are more likely
to need assistance and care in later years. The breakdown of family
relationships—the result of the geographic dispersal of siblings—
also has contributed to the increase in contested probate proceed-
ings. Finally, the statutory trend encouraging and expediting the
use of nonprobate transfers and durable powers of attorney has in-
creased opportunities for abuse.

The law relating to will contests has Jong been established, but
there recently has been an increase in challenges to nonprobate
transfers and lifetime gifts seeking the remedy of imposition of a
constructive trust.! These types of transfers have been more fre-
quently challenged for abuse, in part because more assets are trans-
ferred by nonprobate means—for example, 401(k) and individual
retirement account (IRA) beneficiary designations—with attor-
neys less likely to be involved in these transfers. Proving and dis-
proving, as well as avoiding, undue influence can be difficult as to
transfers where an attorney was not involved in the process.

The individuals most vulnerable to charges of undue influence
are often those closest to the donor. There is a natural inclination to
make gifts to those who are closest and most helpful to the elderly
during their later years, including longtime friends and family
members. The law might discourage volunteerism if such individ-
uals were subject to lawsuits without a reasonable basis for chal-
lenging inter vivos and testamentary gifts.

C harges of undue influence, fraud, and lack of capacity have

Thus, two competing interests in such circumstances must be
recognized and balanced: (1) allowing a donor to gift or transfer
property to those closest to the donor and facilitating the
economies involved in the use of nonprobate transfers and powers
of attorney, and (2) protecting the elderly who are susceptible to
undue influence, fraud, and incapacity.2 The law balances these in-
terests when it imposes a rebuttable presumption of undue influ-
ence on transfers to someone with whom the benefactor has a con-
fidential or fiduciary relationship.® This presumption is sometimes
called a “bursting bubble” presumption.*

The law regarding the presumption of undue influence and un-
fairness has developed in a parallel and sometimes inconsistent
fashion with regard to will contests versus challenges to lifetime
and testamentary nonprobate transfers.> Attention to reconciling
the law in these two areas has been infrequent.®

In the past, courts in Colorado inconsistently applied the pre-
sumption of undue influence, creating considerable uncertainty in
the state of the law. Colorado case law and jury instructions con-
flicted on whether the presumption: (1) disappeared from the case
once rebutted (the bursting bubble);” (2) remained in the case
even after rebuttal;® or (3) shifted the burden of proof.” The Colo-
rado Supreme Court, in the recent case of Krueger v. Ary,1° par-
tially resolved this uncertainty in the context of nonprobate trans-
fers, holding that the presumption disappears from the case once
rebutted.!!

Consistent with Krueger in the nonprobate context, in Ir re Es-
tate of Schlagel,** the Colorado Court of Appeals previously held
that, in the probate context,a confidential relationship raised only a
rebuttable presumption of undue influence. In that case, the court
concluded that an intimate, adulterous relationship alone was not
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enough to prove undue influence when the parties rebutted the
presumption.!3

Finally, the Colorado Jury Instructions (CJI-Civ.) were substan-
tially revised in the last year with respect to inter vivos gifts and
wills to conform to the Krueger decision.’* As discussed below,
these instructions mostly provide some helpful clarification to the
law, but they also raise additional questions.

This article provides an overview of undue influence, including
the presumption of undue influence. It examines the operation of
this presumption and discusses the evidence necessary to rebut the
presumption and the rebuttal’s effect on the burden of proof. It also
discusses the Krueger decision and its implications for undue influ-
ence litigation in Colorado, as well as pre-mortem probate in the
context of undue influence.

Undue Influence Litigation

Undue influence has been recognized as “one of the most bother-
some concepts in all the law.”*> To prove undue influence, the per-
son seeking to set aside the transfer must show that the undue in-
fluence was enough to “overpower the will of the grantor to the ex-
tent that he [was] prevented from voluntary action and [was]
deprived of free agency.” ¢ Undue influence generally is defined as
an outside force overcoming the will of the donor.'” However, “in-
fluence is not necessarily ‘undue’even if gained through persuasion
or kindness” and even if the influence results in “unequal or unjust
disposition”in favor of a donee who has cared for the donor at the
end of the donor’s life.!® The key issue is whether the donor vol-
untarily made the gift.?
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Consequently, undue influence can be hard to prove. Normally,
undue influence “is not done so overtly that it can be proven with
direct evidence;”? it often is exerted subtly and in private. For this
reason, an undue influence claim “is often built on circumstantial
evidence from which undue influence can be inferred.”?!

Typical circumstances providing an evidentiary basis for a find-
ing of undue influence in the will contest context include the fol-
lowing:22

+ a confidential relationship

* a fiduciary relationship

* undue influence present at will execution

+ arelationship between attorney drafting will and influencer

* knowledge of the contents of will by influencer

* an influencer instructing the preparation of a will, making first

contact with the attorney or meeting alone with attorney draft-
ing the will

* an influencer paying the drafting attorney

* an influencer securing witnesses to the will

* an influencer keeping the will after execution

* the execution of the will is kept a secret from potential chal-

lengers

+ old age of the donor

* an opportunity and motive for the exercise of undue influence

* weak physical and mental health of the donor

* a beneficiary caring for the donor during the end of donor’s life

* a beneficiary treating new will execution as an urgent matter

* dramatic change in the testamentary disposition of assets.
Many of these factors also may apply to nonprobate transfers.??
The circumstances of nonprobate transfers may differ from making
awill.

A comparison of two cases involving undue influence claims re-
garding nonprobate transfers is instructive on the factual distinc-
tions on which a finding of undue influence in the nonprobate
context may hinge. In one case, the court found undue influence
where the donee completely controlled all aspects of the donor’s
financial affairs and the donor was seriously ill during the time of
this control.? Also, the court noted that the disposition of the as-
sets during this time was “completely inconsistent with the way
[the donor] lived her entire life.”? In contrast, the court in Krueger
found that undue influence did not occur based on evidence that
the donor was strong-willed and naturally wished to make the
gift.%

In another case, the court held that the presumption of undue
influence may be rebutted by showing that either: (1) the confi-
dential relationship had been severed before the critical events took
place; or (2) the person executing the instrument received inde-
pendent and critical advice.?’

Most recent, in In re Estate of Hall,?® the presumption arising
from a confidential relationship in both the will and inser vivos gift
context was overcome by evidence of the transaction. The de-
visee/donee was a long-time friend who was shown to have an
honest character, and the testator/donor was shown to have full
knowledge of his actions and their consequences. The donee used a
power of attorney to place funds in an account as to which he was a
joint tenant with right of survivorship.?®

Some courts have identified specific factors that support a find-
ing of undue influence. For example, in North Carolina, courts rely
on seven factors when determining whether undue influence oc-
curred in a will contest:3
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1) old age and physical and mental weakness;

2) the person signing the paper is in the home of the benefici-
ary and subject to his or her constant association and supervi-
sion;

3) others have little or no opportunity to see the person execut-
ing the instrument;

4) the will is different from and revokes a prior will;

5) the will is made in favor of one with whom there are no blood
ties;

6) the will disinherits the natural objects of the drafter’s boun-
ty;and

7) the beneficiary has procured the will's execution.

Defining the Presumption of Undue Influence

The presumption of undue influence specifically based on the
existence of a confidential or fiduciary relationship can be a power-
ful tool to challenge probate and nonprobate transfers. However, it
has been an area of the law lacking in analytical precision and clear
guidance as to the factual elements sufficient to prove undue influ-
ence.

Confidential or Fiduciary Relationship

The threshold issue of the existence of a confidential relation-
ship is a question of fact.3! A common fact pattern involves a donor
living with or relying on a caretaker, often a family member or close
friend, especially as the donor’s health and cognitive functions be-
gin to decline.? However, a confidential relationship can exist

whenever one person, by acting or pretending to act for the ben-

efit or in the interest of another, gains the trust and confidence
of the other person (and, as a result, is put in a position to exer-
cise influence and control over the other).3?
Not every close relationship, however, is a confidential relation-
ship.3* :

Categories of confidential relationships. In an effort to add
more analytical precision to the concept, the Restatement (Third)
of Property divides confidential relationships into three categories:
(1) fiduciary; (2) reliant; and (3) dominant-subservient.*s In this
fashion, the Restatement (Third) attempts to provide a framework
for the types of relationships under which a confidential relation-
ship might arise. However, these categories are rarely clear-cut and
tend to overlap. Furthermore, the Restatement (Second) of Property,
which does not make such distinctions,* still may be the law in
Colorado.¥”

The first category—a fiduciary relationship—is based on “a set-
tled category of fiduciary obligations.”8 This relationship can
range from the professional relationship between an attorney and
client to a family member who acts as an agent under a power of
attorney of a disabled principal, even if he or she receives no fee.3®
Colorado recognized in Woodhams v. Amy* that a fiduciary rela-
tionship can be a confidential relationship.

The second type of confidential relationship under the Restate-
ment (Third) is a reliant one. A reliant relationship is based on “spe-
cial trust and confidence.”* It exists where

the donor [is] accustomed to being guided by the judgment or

advice of the alleged wrongdoer or [is] justified in placing confi-

dence in the belief that the alleged wrongdoer would act in the
interest of the donor.?

The circumstances surrounding the reliance are such that the
donor is shown to a significant extent to be vulnerable to undue in-
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fluence.®® For example, Columbia Sav. & Loan Ass'n v. Carpenter®*
involved a reliant relationship. The donor was an 84-year-old
woman in ill health, was “somewhat confused” about her finances
and personal affairs, and lived with her granddaughter. Because the
donor relied on her granddaughter for advice and help in arranging
her affairs, the court found that she was reliant and, thus, in a con-
fidential relationship.*

The third type of confidential relationship recognized in the Re-
statement (Third) is a dominant—subservient relationship. As its
name suggests, this type of relationship occurs when the transferor
is subservient to the transferee’s dominant influence. In other words,
the transferor feels that he or she cannot say no to the transferee.*
The Colorado Supreme Court has treated a dominant-
subservient relationship as a confidential relationship.#” An example
of such a relationship would be a donor dependent on the donee for
medical assistance, the denial of which would be life threatening.

Relationships rarely fit into the Restatement (Third)'s neatly de-
fined categories. For example, a niece, acting as an agent under a
power of attorney, could give rise to a fiduciary relationship.“® At
the same time, she also may be acting as a caregiver, which could
give rise to either a dominant—subservient relationship or a reliant
relationship. Colorado courts recognize that the three relationships
from the Restatement (Third) are confidential relationships; how-
ever, they rarely distinguish among these three categories. Instead,
courts often find that a confidential or fiduciary relationship exist-
ed, using these two terms interchangeably.*

Exercise of undue influence. In most states, the mere presence
of a confidential relationship is not enough to prove undue influ-

ence:* “Evidence showing only an opportunity to influence and a
substantial benefit under the will does not show the exercise of un-
due influence.”’! Accordingly, it has been recognized that evidence
that highlights a confidential relationship “resulting from [donee’s]
role in attending to [donor’s] daily needs . . . is of scant probative
value on the issue of undue influence.”*2

Thus, caution must be exercised in applying the presumption of
undue influence based solely on the existence of a fiduciary or con-
fidential relationship, as well as in finding of the existence of a con-
fidential relationship giving rise to the presumption in the first in-
stance. In the will contest context, CJI-Civ. 34:16 notes: “You may
not presume, however, that a person exercised undue influence over
another person solely because they were in a (confidential) (and)
(or) (fiduciary) relationship.”*® In the gift context, it also is neces-
sary to show that “the defendant was the dominant member of that
relationship”and that “[t]he transaction was [] unfair, unjust, or un-
reasonable. ...”4

Further, “the mere existence of motive and opportunity does not
give rise to an inference that undue influence was exercised in fact.
...”% The natural influence that the donee gains “by reason of
love, affection, or kindness” is not undue influence.5¢ Therefore,
the challenger must show more than just a close relationship.’” He
or she must show that a confidential relationship existed in fact,
which includes circumstances making the donor susceptible to in-
fluence, as the court in Krueger recognized. If a party shows that
the donor remained strong-willed or that the donor’s mental fa-
cilities were not impaired at the time of the transfer, neither the
presumption nor even an evidentiary “permissible inference”38 of
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undue influence possibly arising from the relationship likely will
be sufficient to set aside the transfer.’® Notes on Use 2 to CJI-Civ.
34:16 recognize this in stating that sufficient rebutting evidence
“may include the circumstances of the relationship and the trans-
action, such as evidence of love and trust between the parties, evi-
dence the transaction was not unreasonable, and evidence of inde-
pendent action by the testator.” Finally, the transaction must be
within the scope of the relationship.®® In Equitex v. Ungar,®! the
Colorado Court of Appeals held that even though the parties had
a fiduciary or confidential relationship, that relationship did not
give rise to a duty for the defendant to protect the plaintiff’s in-
terests in settlement negotiations, because the negotiations fell
outside the scope of their relationship. Without such a nexus be-
tween the relationship and the challenged transfer, the presump-
tion logically does not arise, despite the existence of a fiduciary or
confidential relationship.

In a recent case from the Indiana Court of Appeals, the claim
of undue influence arose in the context of a father entering into a
contract to sell land to his son and his son’s wife.®? The father en-
tered into the contract while in the hospital a month before he
died. The father previously had designated his son as the holder of
a general power of attorney. The court interpreted the language of a
2005 amendment to the Indiana Power of Attorney Act as effect-
ing the following change: The benefitting designated agent is freed
from the presumption of undue influence as Jong as the power of
attorney is “unused” in the questioned transaction.> Under CRS
§ 15-14-606, the result would be the same.

“Undue Influence and Unfairmess

Colorado court decisions evidence some uncertainty regarding
whether the presumption of undue influence and the presumption
of unfairness are a single presumption, alternative presumptions, or
cumulative presumptions.5* The differing Colorado Jury Instruc-
tions on the presumptions with respect to lifetime transfers and
will contests compound this uncertainty.55

The Colorado Court of Appeals noted in Krueger that the Colo-
rado Supreme Court previously had

conflated the two presumptions by holding that where parties

to a transaction maintain a fiduciary relationship, the fiduciary

bears the burden of proving the transaction was “in fact fair, just

and reasonable” to overcome the presumption that the transac-

tion was “obtained by undue influence or fraud.”
In a footnote in Krueger, the Colorado Supreme Court treated the
presumptions of undue influence and unfairness as a single, inter-
changeable presumption.s” Other states likewise have treated the
presumption of undue influence and the requirement of fairness as
a single, although sometimes conflated, concept.®

Undue influence is influence that overcomes the will of the
grantor, preventing the grantor from exercising free agency when
the grantor himself or herself makes the transfer.*? In contrast, un-
fairness occurs when the transferee takes advantage of his or her
trust position and engages in self-dealing in a fiduciary capacity to
transfer or use property for his or her benefit in a transaction that is
not fair, just, or reasonable.” In either case, evidence of fairness in
the making of the transfer likely will refute both the presumption
of undue influence and unfairness, depending on the applicable
context. Also, in the case of either an infer vivos transfer by a donor
or a testamentary transfer by either a will or nonprobate disposi-
tion—for example, joint tenancy or a beneficiary designation—

where there is otherwise evidence to rebut the presumption of un-
due influence resulting from the existence of a confidential or
fiduciary relationship, a separate presumption as to the fairness or
reasonableness of the transaction is inappropriate.

Operation of the Presumption

Krueger states that the presumption of undue influence and/or
unfairness creates a prima facie case.” If the defendant comes for-
ward with no evidence to rebut this presumption, the Krueger opin-
ion implies that the plaintiff, as a matter of law, has shifted the bur-
den of proof simply by showing a confidential relationship and a
transfer of property within the scope of the relationship.”

Once the presumption has arisen, to entirely remove the legal
operation of the presumption from the case, in most states (includ-
ing Colorado), the defendant has the burden of going forward with
some evidence that the transaction was fair or otherwise not the
result of undue influence.” Colorado thus has separated itself from
those states that treat the presumption as permanently shifting the
ultimate burden of proof, not merely shifting the burden of going
forward with evidence.”

Krueger v. Ary and Changes to

the Colorado Jury Instructions

The Krueger decision and complying Colorado Civil Jury In-
structions are only a partial answer to some of the questions re-
garding the operation of the presumption of undue influence.
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However, their discussion of a potential remaining inference of un-
due influence raises additional questions.

The Krueger Decision

In Krueger, the defendant Marlyn Ary started working for Mary
and Iver Villa as a housekeeper in the mid-1970s. After Mary
Villa's death in 1989, Marlyn remained as the housekeeper for Iver,
and the two became friends. Iver’s health began to decline and
Marlyn began acting as a paid caregiver, assisting him with his
finances and transporting him to appointments. In 2001, Iver be-
gan construction on a new house and decided to leave it to Marlyn
instead of to his children. In 2003, he executed a deed for joint ten-
ancy on the property and the house, worth $350,000, with Marlyn.

On Iver’s death in 2005, his daughter, Mary Krueger, became
personal representative and brought suit against Marlyn, claiming
that the transfer was the result of undue influence.”> During the
trial, Mary raised the presumption of undue influence; however,
the trial court held that Marlyn rebutted the presumption and the
court refused to instruct the jury on the presumption.

The Court quickly dispensed with Mary’s argument that the
Colorado Civil Jury Instructions controlled the outcome. It held
that “the pattern instructions are not law, not authoritative, and not
binding?)n this court.”76 Thus, case law controls where it conflicts
with pattern jury instructions.

Next, the Court analyzed the case law and determined that the
presumption of undue influence shifts the burden of going forward
to the party against whom it is raised. If the defendant meets the
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burden, the presumption does not continue in the case. The Court
expressly overruled contrary case law.”’

Although “a permissible inference of the presumed facts” may
remain in the case, based on the logical conclusions that might be
reached from the evidence that gave rise to the presumption in the
first place, a jury instruction on this inference was found unneces-
sary under the circumstances of Krueger.” Thus, the Krueger Court
recognized that the factual circumstances giving rise to a confiden-
tial relationship could, in some cases, also provide an evidentiary
basis (as could many other particular circumstances and facts) for
the trier of fact likewise to infer that undue influence had occurred.
However, not all factual circumstances involving a confidential
and/or fiduciary relationship would provide such an evidentiary
basis for a finding of undue influence.”” An example of circum-
stances obviously giving rise to a logical inference surviving rebuttal
evidence of the absence of undue influence is a transfer for the
benefit of a short-term, unrelated, compensated professional care-
giver during the last days of the life of a donor who clearly is sus-
ceptible to undue influence.

The discussion of a permissible inference of undue influence in
the Krueger decision originated in the oral arguments of counsel
before the Colorado Supreme Court. Rather than appearing to
create a new rule of law, the opinion seems to rely on the logical
assumption that the factual basis for a finding of a confidential re-
lationship may independently evidence undue influence, not create
a new legal principle that such an inference would exist in every
confidential or fiduciary relationship. The evidence rebutting the
presumption also can serve to refute the permissible inference.®0

The operation of the inference depends entirely on the circum-
stances.’! For example, the inference likely does not operate in the
situation of a joint tenancy account, where the issue is whether the
account was created as a matter of convenience and where the
statutory evidentiary standard may be clear and convincing evi-
dence, with the appropriate remedy of imposition of a resulting
trust. The inference may not survive in the situation of a long-time,
close relationship based on love and affection,?3 as opposed to a re-
cently established relationship of dominance created as the result
of involuntary dependence due to health (where there had been no
previous family relationship or friendship with the caregiver mak-
ing that individual a natural object of the bounty of the donor),
with the appropriate remedy in such a situation, absent the intro-
duction of evidence, which by a preponderance of the evidence dis-
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-

proves undue influence, being the imposition of a constructive
trust.

Instructing the Jury on the Permissible Inference

Under Krueger, whether to instruct the jury on the permissible
inference of undue influence is within the discretion of the trial
court. In determining whether to instruct the jury, the court must
determine whether the instructions “are justified by strong under-
lying policy considerations.”®> This requirement further reflects a
facts-and-circumstances test as to the operation of the inference.
The Court in Krueger acknowledged that the law generally dis-
favors instructions emphasizing specific evidence.® Thus, although
there may be justification in limited circumstances for tendering
such an instruction, a court generally is not required to do so. Ac-
cordingly, when both parties focus their arguments on the allega-
tion of undue influence, failing to instruct the jury to consider the
inference does not substantially prejudice either party.®” This re-
flects on the permissible inference as a logical, not legal, evidentiary
concept. 58

Krueger leaves open the question of what constitutes substantial
prejudice.® If both sides adequately argue the evidence supporting
the claim of undue influence, there likely is not substantial preju-
dice when the court refuses to instruct the jury on the permissible
inference.?® Circumstances that would create substantial prejudice
are unclear but appear to be very narrow.

Some aspects of the conforming changes to the Colorado Civil
Jury Instructions deserve attention. CJI-Civ. 30:17, 30:18, and
30:19 apply to inter vivos gifts,and 34:16 and 34:17 apply to wills.
The Comments to both reference Krueger, leaving open the ques-
. tion of which should be applied to nonprobate testamentary trans-
fers. This is significant because the two sets of instructions differ
as to the question of whether the transaction was “unfair, unjust, or
unreasonable,”®! as well as where the presumption can be based
solely on the existence of “a (confidential) (and)(or) (fiduciary) re-
lationship. . . .”%2 This may be a distinction without a difference,
but it is not clear why the two areas receive different treatment. Fi-
nally, Note on Use 3 to CJI-Civ. 34:17 implies the inference in-
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struction logically will be given if “the case involves an elderly per-
son making a significant conveyance to a caregiver.” However, this
was the situation in Krueger, where the court held the instruction
did not need to be given.”

Pre-Mortem Probate and Undue Influence

A decision of the Illinois Court of Appeals dealt with undue in-
fluence and the potential remedy that exists while the person who
was unduly influenced is alive but not competent.* The court used
its statutory power to change a will to remove a caregiver guilty of
undue influence as a devisee. Although there would be a second
bite at the apple after death, the decision effectively shifted the bur-
den of proof to the person accused of engaging in undue influ-
ence.”® In Colorado, CRS § 15-14-411(g) could be used for the

same purpose.

Considering the Restatement (Third) Approach

Although it has not been adopted in Colorado, the Restatement
(Third) requires that suspicious circumstances be present before
the presumption is raised.” This notion appears to have operated
as a de facto consideration in many court decisions.”” The suspicious
circumnstances giving rise to a confidential relationship also may_
give rise to the permissible inference discussed in Krueger. Such cir-
cumstances might involve more than mere speculation and may be
refuted by the same evidence refuting the presumption of undue
influence in the first instance.
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The Restatement (Third) provides factors to consider when de-

termining whether suspicious circumstances are present, including;:

1) whether the donor was in a weakened condition, physically
and mentally;

2) the extent to which the beneficiary actively participated in the
preparation or procurement of the gift or will;

3) whether the donor acted on the basis of advice from an inde-
pendent third party;

4) whether the gift was prepared in secret or in haste;

5) whether the donor’s attitude toward others had changed be-
cause of his or her relationship with the beneficiary rather
than due to factors such as reduced contact and involvement
in the donor life;

6) the discrepancy between the gift or will and previously ex-
pressed intent; and

7) “whether the disposition of property is such that a reasonable
person would regard it as unnatural, unjust, or unfair” under
the circumstances.”®

This conceptualized standard would require challengers of a trans-
fer to come forward with more than just the existence of a confi-
dential relationship and speculation to justify their lawsuit, as seems
to be required by both the Colorado Civil Jury Instructions®® and
prior Colorado case law!® dealing with will contests. A thorough
investigation of the circumstances involved in the transfer would
include interviews of the donor’s physician, caregivers, friends,
bankers, accountants, family members, and those persons knowl-
edgeable as to both the existence of a confidential relationship and
the actual occurrence of undue influence.
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A Conceptual Framework of
Undue Influence Law in Colorado

Taken together, Krueger and Schlagel support the assumption
that the same principles for the operation of the presumption of
undue influence generally apply to both nonprobate and probate
transfers.1! Ultimately, the presumption of undue influence can be
useful when the plaintiff believes that a transfer occurred because
of undue influence as the result of a confidential relationship, but
does not have access to the facts relating to the transfer.

The presumption of unfairness and the presumption of undue
influence are logically a single presumption (based on mutually ex-
clusive grounds), not two independent presumptions. Once the
presumption is established, the defendant can rebut it by present-
ing some evidence indicating the absence of undue influence. This
may include the testimony of the donee as to the actual circum-
stances surrounding the transfer, if the testimony is not barred by
the Dead Man’s Statute. Self-serving statements of the recipient
are not enough.!% Also, in many states, the same principles for the
operation of the presumption of undue influence apply to nonpro-
bate and probate transfers.1%3

The burden of proof never shifts to the defendant; it remains on
the plaintiff throughout the entire case_Therefore, once the defen-
dant presents enough evidence to burst the bubble, the presump-
tion disappears from the case and the plaintiff must prove undue
influence and unfairness without the benefit of the presumption.
In some situations, the evidence establishing the confidential rela-
tionship still may operate as evidence from which the trier of fact
could infer undue influence. On the other hand, the evidence re-
butting the presumption may negate any logical or reasonable in-
ference from the confidential relationship.1%4

Conclusion

As courts try to balance the protection of elderly donors with
the right to dispose of property as donors see fit, they have reached
a compromise. Courts have made it easier to challenge transfers
within a confidential relationship, but also to allow transferees the
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opportunity to defend themselves without having to bear the bur-
den of proof and without incurring the expense of litigation.
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